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Understanding the Concept of Spoliation 

An employee shreds documents during the night on the top floor of an office building to destroy incriminating 
evidence. A supervisor discards an inspection report in the ordinary course of business not realizing that the 
report could be relevant to a future lawsuit. A mechanic repairs a broken bumper and rear guard on a tractor-
trailer after the trailer is towed to his shop following an accident. Which of 
these scenarios involves spoliation of evidence? The answer is all three. Spoliation encompasses not only the 
intentional destruction of evidence but also any change or alteration to a tangible item through neglect, 
inadvertence or mistake. 1 Although spoliation may result from the actions of either a plaintiff or 
defendant, for the purpose of this discussion, the reader should assume that the defendant has been charged 
with spoliation of evidence, and the plaintiff is seeking a remedy for the defendant's conduct. 
 
Georgia, like most jurisdictions, does not recognize a separate cause of action for spoliation.2 Because there is 
no separate tort of spoliation, a plaintiff does not have a remedy against a third party for spoliation if the third 
party is not related to a party defendant,3 and a plaintiff cannot attack an adverse judgment by filing a 
separate lawsuit claiming that the judgment was the result of the destruction of relevant documents.4 Georgia 
courts recognize three different kinds of sanctions when a party defendant or its representative destroys or 
alters evidence: (1) striking the defendant's answer and entering judgment in favor of the plaintiff; (2) 
excluding testimony about the evidence; or (3) charging the jury that spoliation of evidence creates the 
rebuttable presumption that the evidence would have been harmful to the defendant.5 
 
Deciding the Appropriate Sanction 
The central question in a spoliation situation is deciding the appropriate remedy for the defendant's actions.
 In 
determining the type of sanction to impose, Georgia courts take into account five factors: (1) whether the 
aggrieved party was prejudiced as a result of the destruction of the evidence; (2) whether the prejudice can be 
cured without a sanction; (3) the practical importance of the evidence; (4) whether the spoliating party acted 
in bad faith; and (5) the potential abuse if testimony about the evidence is allowed.6 The court will not impose 
a sanction if the destroyed evidence is not relevant to an issue in the case regardless of the intent of the 
spoliator.? 
 
The striking of a defendant's answer is the harshest available sanction and is reserved for situations where a 
party has maliciously destroyed relevant evidence with the sole purpose of precluding an adversary from 
examining the evidence.8 There is no reported Georgia appellate decision where this sanction was imposed. A 
less severe sanction is the exclusion of testimony concerning the evidence. Georgia courts have approved this 
sanction as a remedy when the defendant's representative allows the destruction of evidence after the 



opposing side provides notice that the evidence is relevant and requests its preservation.9 
 
The most common sanction for spoliation is a jury charge as follows: "If a party has evidence in his power 
and within his reach by which he may repel a claim or charge against him but omits to produce it, or if he has 
more certain and satisfactory evidence in his power but relies on that which is of a weaker and inferior nature, 
a presumption arises that the charge or claim against him is well founded; but this presumption may be 
rebutted."10 This charge is authorized whenever relevant documents in the custody or control of the 
defendant cannot be located without a valid explanation.ll If it is unclear whether a defendant had custody or 
control over the missing evidence, the jury must decide if the defendant is responsible for the unavailability of 
the evidence before applying an adverse inference for its spoliation.12 In addition to this jury charge, a court 
may also allow the introduction of doubtful and inferior evidence by the aggrieved party on the same issue to 
compensate for the 
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unavailability of the best evidence.13 
 
Maximizing the Effect of a Defendant's Spoliation 
The driving force behind the imposition of sanctions for spoliation is the concept that it is unfair for a 
plaintiff's case to be adversely affected by a defendant's failure to preserve and maintain relevant evidence. A 
defendant will usually argue that the destruction of the evidence was inadvertent and that the evidence would 
have been preserved if the defendant had only known that it was relevant to plaintiff's case. Georgia courts 
have held that a party cannot be penalized for the inadvertent destruction of documents if it would have been 
unreasonable to preserve them and the party was not on notice of their relevance.i4 The solution to this 
problem is to send a spoliation letter by certified mail to any potential defendants and their representatives as 
early in the litigation as possible. A standard spoliation letter lists in detail certain items of evidence which are 
to be "maintained and preserved" and not be "destroyed, discarded, changed, repaired, or altered in any 
manner." The letter states that this evidence is relevant to the plaintiff's cause of action and that sanctions will 
be imposed for the spoliation of any of 
the items. Once the spoliation letter is received, the 
defendant is on notice of the relevance of the listed items and must take affirmative steps to maintain and 
preserve this evidence or risk the imposition of harsh sanctions. 
 
Despite the availability of sanctions for spoliation, there will be instances when a court will refuse to penalize 
the defendant for missing documents and will not even give a jury charge on spoliation. A good practitioner 
can still make use of missing evidence even without a charge. Plaintiff's counsel should still cross-examine 
the defendant's employees or representatives about the whereabouts of missing evidence so that the jury will 
question why the evidence is no longer available and what it would have shown. Many times the defendant's 
failure to produce relevant documents will cause a jury to believe that the defendant is hiding the truth and 
doubt the veracity of the defendant's testimony. In the hands of a capable attorney, any spoliation of evidence 
can become a powerful tool that persuades a jury to bridge the gap to a finding of liability or provides an 
aggravating circumstance to increase an award. is 

 

Conclusion 
While one should always review and utilize the documents that are produced during the discovery process, it 
is also important to note what documents are not produced and cannot be located by the defendant. If the 
defendant has allowed the destruction or alteration of evidence, a plaintiff may seek sanctions ranging from 
the striking of the 
 
defendant's answer to a jury charge on the adverse inference resulting from the spoliation. The issue in 
determining the appropriate sanction is the defendant's degree of culpability and the resulting prejudice to the 
plaintiff's case. By sending a spoliation letter early in the litigation, plaintiff's counsel can place the defendant 
on notice of the relevance of certain documents and insure the maximum sanction for spoliation. Spoliation is 
a powerful weapon that should be used whenever possible. Everyone knows the power of the smoking gun 
but sometimes the missing bullets can be just as persuaSIve. 
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